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J   U  D   G  M   E   N   T 

1. Being highly aggrieved by the judgment and order, dated 

04/09/2013, passed by Smt. Babita Kshetry, the then Addl. Chief 

Judicial Magistrate, Sonitpur, Tezpur in C.R. Case No. 361/2004, the 

Convicts, Sri Kamal Chandra Duara and Dr. Pradip Kumar Barman, 

(herein after referred to as the Appellants), have filed this appeal 

challenging the order of conviction and sentence. By the impugned 

judgment learned trial court has convicted and sentenced the 

Appellants, Sri Kamal Chandra Duara and Dr. Pradip Kumar Barman , to 
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undergo Rigorous Imprisonment for 6 (six) months each and also to pay 

a fine of Rs. 1,000/- each, in default, to undergo Rigorous Imprisonment 

for another period of one month each,  u/s 7/16 of the Prevention of 

Food Adulteration Act. 

2.  Before entering into the merit of the appeal, let me briefly state 

the facts relevant for consideration of this appeal.  

 (a) On 06/05/2004 at 11 a.m., Sri L.R. Nampui, the Food 

Inspector (Sr.), Tezpur, visited the Delight Bakery, Tezpur for inspection 

of the quality of food articles being exhibited, stored and kept for sale 

for human consumption. There he met the accused person Sri Kamal 

Chandra Duara, who introduced himself as the Manager of the shop. 

The accused also stated that Dr. Pradip Kumar Barman is the owner of 

the shop but he was not found present in the shop at that time. The 

food Inspector introduced himself and expressed his intention to check 

the food articles being exhibited, stored and kept for sale for human 

consumption. During inquiry, the food Inspector collected the sample of 

Amul Shakti and Amul Shakti (chocolate) in presence of Sri Nagen 

Gogoi, the peon of the office of the Joint Director of Health Services and 

thereafter he purchased 600 gram in 3 packets of 200 gm each of Amul 

Shakti and Amul Shakti (chocolate) and paid Rs. 135.00 for each 

respective samples. Thereafter, after properly packing and sealing the 

collected Samples he, on 07/05/04, sent it to Public Analyst for chemical 

test.     

(b) The Public Analyst gave the opinion that the Samples of 

Amul Shakti is deteriorated physically with formation of lumps due to 

excess moisture and hence the Samples do not conform to the quality 

standard as prescribed by Prevention of Food Adulteration Act and 

Rules. After receipt of the report from the Public Analyst, the Local 

(Health) Authority gave the sanction u/s 20 of PFA Act to initiate 

prosecution u/s 7 read with section 16 of the PFA Act, 1954. Thereafter, 

the offence report was submitted before the learned Chief Judicial 

Magistrate, Sonitpur, Tezpur and same was transferred to the Addl. 
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Chief Judicial Magistrate, Sonitpur, Tezpur for disposal. After considering 

the materials on record, charges were framed against all the accused 

persons u/s 7 /16 of the PFA Act, 1954. 

(c)  During trial, two witnesses were examined for the 

prosecution side. Accused were examined u/s 313 Cr.P.C, and they 

declined to adduce any defence evidence.   

(d) Ultimately, on completion of trial, by judgment and order, 

passed on 04/09/2013, by learned Addl. Chief Judicial Magistrate, 

Sonitpur, in CR  Case No. 361/2004, the accused/appellants were 

convicted u/s 7/16 of the Prevention of Food Adulteration Act and 

sentenced to undergo Rigorous Imprisonment for 6 (six) months each 

and also to pay a fine of Rs. 1,000/- each, in default, to undergo 

Rigorous Imprisonment for another period of one month each.   

This judgment and order of conviction is challenged in this 

instant Appeal u/s 374 Cr.P.C. 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That the evidence on record does not warrant conviction of 

the accused/appellants under Section 7/16 of the Prevention of Food 

Adulteration Act, 1954.   

 (ii) That the prosecution having failed to establish and prove that 

the sanctioning authority before according sanction (Exhibit 16) applied 

its mind to the relevant documents constituting the alleged offence, the 

sanction exhibit 16 is not a legal and valid sanction within the meaning 

of Section 20 of the Act and the learned court below acted with material 

irregularity in convicting the accused/appellants and consequently the 

impugned order is bad in law and is liable to be set aside.  

   (iii) That the learned Trial Court erred to hold that PW 1 acted 

in compliance of Section 10(7) of the Act in as much as there is no iota 

of evidence to show compliance of the mandatory and statutory 
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provisions of Section 10(7) of the Act and as such the impugned order is 

bad in law and is liable to be set aside.  

  (iv) That the learned Trial Court ought to have rejected the 

explanation of the food Inspector for not being able to procure 

independent witnesses inasmuch as his duty is not completed by giving 

a lame explanation that he asked the persons present in the shop to be 

witnesses and that they had refused which it is a lame excuse and more 

so in view of the fact that he invariably takes his peon who is a witness 

in all of his cases with him as prearranged witness and which also 

shows his desire to shut out the independent witnesses and to have the 

case proved through his own man, the peon. It was a clear instance of 

infringement of mandatory provisions of Section 10(7) of the Act.  

 (v) That the learned trial court having found on the basis of the 

evidence of PW 1 i.e. the Food Inspector that the sample was in original 

seal and packed condition and the names of the manufacturer and 

marketer were written on the packets and that the warranty of the 

products is clearly written on the packet itself and having noted that PW 

1 disclosed that Delight Bakery have not manufactured it, there was no 

justification on the part of the learned court below to deny the 

protection available to the appellants under Section 19(2) (b) of the Act, 

since the product was purchased with a written warranty from a duly 

licensed manufacturer and while in their custody was properly stored 

and was sold in the same state, it was purchased. Hence, the 

accused/appellants were entitled to clear acquittal in view of provisions 

of Section 19(2) (b) of the Act and more so when the manufacturer and 

marketer were present before the learned court, as accused and who 

had not disputed the defence of Section 19(2) (b) of the Act set up by 

the appellants.     

     (vi)  For that the reports of the Public Analyst and the Director of 

CFL, which was even not introduce in evidence to be brought on record, 

were on the basis of part of sample being analyzed by the Public Analyst 
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at the fag end of the shelf life of the product and by the Director, CFL 

long after the expiry of the shelf life of the product when the sample 

was even not fit for analysis but the two authorities out of prejudice and 

excessive zeal proceeded to analyze the respective parts of the sample 

sent to them and submitted their biased reports, even though the parts 

of sample were not fit for analysis. This aspect of the matter was 

completely overlooked by the learned trial Court.  

 (vii) That the learned trial court having noted in Para 8 of the 

Judgment that it was the bounden duty of the prosecution to ascertain 

the whereabouts of the manufacturer and the distributor and join them 

as accused persons rather than remain contended after arraigned only 

the vendor, overlooked that initially the complaint was filed only against 

the appellants after obtaining the so-called sanction, which was 

accorded in a mechanical manner without application of mind, ought to 

have held that the prosecution did not perform their obligation in not 

proceeding against the manufacturer and marketer after obtaining 

sanction since they were impleaded as accused in exercise of powers 

Section 19(2) (b) of the Act, at a belated stage of the trial.  

 (viii)   That the learned trial court having noted the statutory 

obligation of the prosecution correctly for strange reason proceeded to 

deny the protection of Section 19(2) (b) of the Act to the appellants by 

stating that in the instant case both the manufacturer and the 

distributor or dealer have been made parties to the case. It is submitted 

that the said fact cannot be a ground to deny the protection available to 

the appellants u/s 19(2) (b) of the Act and hence, the order of 

conviction is bad in law and is liable to be set aside.  

 (ix)  That the learned trial court misinterpreted the provision of 

Section 14 of the Act and committed gross injustice by holding that as 

per the said provision the vendor is also held liable for the sale of any 

adulterated or misbranded article of food, whereas the said provision 

lays down the obligation of manufacturer, distributor or dealer to 
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disclose the same to the person from whom the article of food was 

purchased and since the existence of warranty in view of the 

declarations made on the labels being admitted, section 14 of the Act 

was complied with and since the food inspector did not ask the vendor, 

the appellant No. 1 to disclose the name and there being no need in 

view of their names being visible on the label itself, the provisions of 

Section  14 A of the Act were complied with and there was no 

justification for the learned trial court to hold that the vendor is also 

held liable for sale of any adulterated or misbranded food.    

 (x) That the learned trial court was not justified to deny the 

protection under Section 19(2) (b) of the Act to the appellants merely 

because the case has been filed against the vendors wherein the 

manufacturer and marketer and subsequently impleaded as accused in 

the case. Hence, the Judgment and Order is liable to be set aside.      

4. I have gone through the aforementioned grounds of appeal; the 

deposition of witnesses recorded in CR Case No. 361/04, statements of 

accused, recorded therein, u/s 313 Cr.P.C and other materials on record 

including the Judgment, passed on 04-09-2013, by the trial Court, 

thoroughly. I have also heard Ld. counsel for the appellants Mr. S.S. 

Sharma and Mr. J.K. Baishya, Sr. Advocates   and Ld. Public Prosecutor 

Sri Hari Prasad Sedai, at length. 

5. Amongst the grounds stated in the memo of appeal, the main 

submission of the learned Counsel for the appellant, during argument, 

was that the report of the Director of Central Food Laboratory was not 

introduced in the evidence, during trial, and the accused was not given 

an opportunity to counter it. It is also submitted that the report of Public 

Analyst which was exhibited as Exhibit 13 was superseded by the report 

of the Director of Central Food Laboratory u/s 13(3) of the Prevention of 

Food Adulteration Act, 1954. It is also submitted that once the report of 

Director of Central Food Laboratory comes into the picture, and the 

Court cannot take into consideration the report of Public Analyst for 
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arriving into a conclusion regarding the guilt or otherwise of the 

accused. 

6. On perusal of the impugned judgment it appears that Learned 

trial Court has taken into consideration, both, the report of Public 

Analyst which is exhibited as Exhibit 13 as well as the report of the 

Director of Central Food Laboratory, dated 20/11/2004, for coming to 

the conclusion that the sample of „Amul Sakti” which was collected by 

the Food Inspector was adulterated. Learned trial Court also observed 

that the certificate issued by the Central food Laboratory, being 

conclusive in nature needs no formal proof under section 13(5) of the 

Prevention of Food Adulteration Act, 1954. It also appears that learned 

trial Court convicted the accused persons for sale of adulterated and 

Misbranded article of food. 

7.  Learned Counsel for the appellant also submitted that the 

appellant was not given the benefit of section 19(2) of the Prevention of 

Food Adulteration Act, 1954. As the present appellant was only vendor 

and was selling in the “Amul Sakti” in original sealed packed condition, 

they were entitled to get the benefit of protection given under Section 

19(2) of the Prevention of Food Adulteration Act, 1954. The said 

provision of law is quoted herein below:- 

19. Defences which may or may not be allowed 
in prosecutions under this Act — 
(1) ……………………….. 
(2) A vendor shall not be deemed to have 
committed an offence pertaining to the sale of 
any adulterated or misbranded article of food if 
he proves— 
 (a) that he purchased the article of food— 
(i) in a case where a licence is prescribed for 
the sale thereof, from a duly licensed 
manufacturer, distributor or dealer, 
(ii) in any other case, from any manufacturer, 
distributor or dealer, with a written warranty in 
the prescribed form; and 
(b) that the article of food while in his 
possession was properly stored and that he 
sold it in the same state as he purchased it. 
(3) Any person by whom a warranty as is 
referred to in section 14 is alleged to have been 
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given shall be entitled to appear at the hearing 
and give evidence. 

 

In the instant case, Sri L.N. Nampui, Sr. Food Inspector, has stated 

during in his cross examination, while deposing as P.W-1, during trial 

that the sample of „Amul Shakti‟ was collected from the vendor in 

original seal and packed condition. He has also stated that the name 

and addresses of the manufacturer of the „Amul Shakti‟ was clearly 

written on the packet itself. He has also stated that when he collected 

the Sample it was in its original condition as manufactured by the 

manufacturer. He has also stated that the warranty of the product is 

clearly written on the packet itself. Further he has stated that he has 

taken the whole packet with the original seal for analysis.  

8.      Learned Counsel for the appellant has cited a ruling of Gauhati 

High Court in ―Apurba Poddar & another  –vs- the State of 

Assam‖ reported in [2005] 3 GLR 756 wherein it was observed as 

follows :- 

7. For proper appreciation of the definition of warranty, it 
is essential to understand as to what a "warranty" means. 
It is Rule 12-A which describes as to what a warranty is. 
According to Rule 12-A, "Every manufacturer, distributor or 
dealer, selling an article of food, to a vendor shall give 
either separately or in the bill, cash memo or label, a 
warranty in Form VI-A." 

8. It is in Form No. VI-A that a warranty is required to be 
given, according to From No. VI-A, the warranty shall be 
under the signature of the manufacturer/distributor or 
dealer, which shall certify as follows : 

I/we hereby certify that food/foods mentioned in this invoice is/are 
warranted to be of the nature and quality which it/these 
purports/purport to be. 

Signature of manufacturer/ 
Distributor/Dealer. 

9. Thus, a warranty is nothing, but a certificate given by 
the manufacturer, distributor or dealer to a vendor as 
regards the nature and quality of the article of food 
given/sold to the vendor. When a person, who has received 
an article of food, under a warranty, sells the same, does 
he commit any offence? The answer is furnished by Section 
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19 of the PFA Act. The relevant provisions of Section 19 
reads as follows : 

(1) ... 

(2) A vendor shall not be deemed to have committed an 
offence pertaining to the sale of any adulterated or 
misbranded article of food if he proves - 

(i) In a case where a licence is prescribed for the sale, 
thereof, from a duly licensed manufacturer, distributor or 
dealer; 

(ii) in any other case, from any manufacturer, distributor or 
dealer, with a written warranty in the prescribed form; and 

(b) that the article of food while in his possession was 
properly stored and that he sold it in the same state as he 
purchased it. 

3..." 

10. From a bare reading of the above provisions of Section 
19, it is abundantly clear that if a vendor of an article of 
food had purchased the article of food from the 
manufacturer with a warranty in the prescribed form and if 
the article of food, while in the possession of the vendor, 
was properly stored and that the article of food was sold in 
the same state in which it was purchased, such a vendor 
shall not be deemed to have committed an offence 
pertaining to the sale of the adulterated or misbranded 
article of food.‖ 

In the instant case also, as apparent from the evidence of PW-1 that the 

warranty was clearly written in the packet of the „Amul Sakti‟ itself. On 

perusal of Ext. 9, which is the Food Inspector‟s record of Inspection, it 

appears that hygienic condition of the place where the food articles 

were stored was good. It appears that the requirement of Section 19 (2) 

of the PFA Act seems to be fulfilled in this case and the vendor of the 

food article and the proprietor of the  shop from where the food sample 

was collected are protected under the said provision. In view of the 

evidence available on record and what has been discussed above, the 

Court is of considered opinion that the learned Court erred in not giving 

the benefit of Section 19(2) of the Prevention of Food Adulteration Act, 

1954. 
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9.  It also appears from the record of the trial Court that the report 

of the Director of the Central Food Laboratory was not introduced in 

evidence. It also appears that no question was asked to the accused 

person as regards the said report when they were examined u/s 313 

Cr.P.C. Learned defence counsel has argued that though the report of 

Director of the Central Food Laboratory is regarded as final and 

conclusive evidence of the facts stated therein, however, the said report 

has to be brought into the evidence so as to enable the accused to 

counter the said report. Not providing an opportunity to the accused 

person who counter the said report has certainly caused prejudiced to 

the accused persons. There is no denial of the fact that once the sample 

under question is tested in the Central Food Laboratory on the option of 

the accused exercised u/s 13 (2) of the Prevention of Food Adulteration 

Act, and once such a report is received by the Court it supersedes the 

report given by the Public Analyst (Ext. 13 in the instant case). Once the 

report of the Public Analyst gets superseded by operation of law, same 

cannot be taken into consideration by the Court for convicting the 

accused. The prosecution ought to have been introduced the certificate 

issued by the Central Food Laboratory in evidence so as to enable the 

Trial Court to take the same into consideration as well as also enable 

the accused to counter the same. In the instant case it appears, it is 

only in the Judgment and Order which is impugned in this appeal the 

mentioned of the certificate issued by Central Food Laboratory is there. 

The accused persons i.e. the present appellants were never confronted 

with the said report during trial, not even when they were examined u/s 

313 Cr.P.C. This, considered view of this Court, is clear violation of the 

guidelines laid down in several Judgments of Hon‟ble Apex Court that 

the circumstances which are not put to the accused persons during his 

examination u/s 313 Cr.P.C. cannot be taken into consideration in 

arriving at the conclusion of the guilt of the accused.  

10. In view of above reasonings, this court is of considered opinion 

that the Judgment and order dated 04-09-2013 of the learned trial 

Court convicting and sentencing the present appellants needs 
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interference of this court. For the reasons stated in the foregoing 

paragraphs the Judgment of conviction and sentence against the 

present appellants is hereby set aside.         

11. Send back the LCR to the Ld. Trial Court, along with a copy of 

this judgment, immediately.   

 Given under my hand and seal of this court, on this day, the 1st  

December, 2015. 

 

  

    (M. K. Kalita)                                   
SESSIONS JUDGE      
SONITPUR: TEZPUR 

 

Dictated and corrected by me 

 

  
 
 
(M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 

 

 

Dictation taken and transcribed by me :  

R. Hazarika, Steno   


